
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-20148-CR-DIMITROULEAS

UNITED STATES OF AMERICA

vs.

JUAN CARLOS RODRIGUEZ,

Defendant.
                                                                /

GOVERNMENT’S SENTENCING MEMORANDUM

This is the government’s sentencing memorandum.  It will respond to the off-the-record

objections that defendant Juan Carlos Rodriguez made to the probation office.  And it will discuss

the 18 U.S.C. § 3553(a) factors and why a variance from the advisory guideline range of 78 to 97

months would be inappropriate in this case.

I. Objection One: Paragraph 11 of the Presentence Investigation Report.

Paragraph 11 of the presentence report states that “[a]pproximately 116 investors invested

money with Rodriguez and MDN Financial.  These investors invested a total of $5.2 million with

MDN Financial.”  (PSI ¶ 11.)  Rodriguez says that there were 78 investors, and the amount invested

is $4.8 million.

The government will provide evidence at the sentencing hearing that around 116 individuals

or entities either paid money to MDN Financial or received money from MDN Financial.  These

were investors.

The Court should note, however, that the 116 number is probably too low; it reflects only

those individuals that the government was able to identify from MDN Financial’s bank records. 

MDN Financial’s bank accounts received $677,000 in cash, another $194,000 in counter deposits,
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and another $164,000 in money of unknown origin.  This money is also investor money but the

government is unable to trace it to a specific investor.

II. Objection Two: Paragraph 17 of the Presentence Investigation Report.1

Paragraph 17 of the presentence report states that as to victim M.G., “Rodriguez stopped

paying the annuity on the $90,000 investment, and never paid back the principle.  Rodriguez also

did not pay back the principle on the second $45,000 investment.”  (PSI ¶ 17.)  In his objections,

Rodriguez misrepresents what M.G. said by claiming that M.G. “never received any money back

except perhaps one months’ ‘interest’ payment.”  M.G. never said that.  What she said was that

Rodriguez never paid back any of the principle on her investment, which is true.  The evidence will

show at the sentencing hearing that M.G. paid Rodriguez $135,000 and received back $31,400 in

interest payments only.

Paragraph 17 also states that M.G. is “suing Rodriguez in Florida state court for fraud and

breach of contract.”  (PSI ¶ 17.)  As to M.G.’s civil lawsuit against MDN, shortly before he was

indicted Rodriguez settled with M.G.

III. Objection Three: Paragraph 21 of the Presentence Investigation Report.

Paragraph 21 of the presentence report states that Rodriguez told investor J.L. that he was

investing in the stock market and gold through a Canadian company.  (PSI ¶ 21.)  Rodriguez claims

that he never said that about investing in gold.  Attached to this sentencing memorandum as Exhibit

1 is the Federal Bureau of Investigation’s report of its interview with investor J.L. where she told the

       Rodriguez mistakenly identifies paragraph 12 as the one relaying information about victim1

M.G.  It is actually paragraph 17.

2
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FBI that “Rodriguez told [her] that he would invest the money in the stock market and with Canadian

companies that invest in gold.”

IV. Objection Four:  Paragraph 27 of the Presentence Investigation Report.

Paragraph 27 of the presentence report states that “Rodriguez did not invest his clients’

money in stocks, bonds, and precious metals.  The government reviewed MDN Financial’s four bank

accounts, and there is no indication that the money was invested.”  (PSI ¶ 27.)  Rodriguez says in his

objections that he made “a $20,000 investigation in a real estate development (condo) project in the

Dominican Republic.”

This is outrageous.  Rodriguez swore in his factual proffer that he “told investors that through

MDN Financial their money would be in stocks, bonds, and precious metals, when in truth the

defendant did not use the money to invest on behalf of the individuals, but instead used the money

for his own personal benefit and to further the fraud.”  (DE 31 at 1.)  Rodriguez also told the Court

at his change of plea hearing that he “did not invest as promised, and instead used the money

collected to pay for his personal expenses.”  (Id. at 3.)  Rodriguez did not tell any of the investors

that he was investing in real estate, and he never said anything about real estate investments at his

change of plea hearing.

Given that Rodriguez never told any of his investors about this Dominican real estate

investment, and used money from his personal bank account to finance it in part, it sure seems that

this was a personal investment by Rodriguez and was never meant to benefit MDN Financial

investors.  It seems like Rodriguez is trying to use this investment now as some sort of cover to show

that he really was trying to do right by his investors.  But let’s be clear:  Rodriguez solicited millions
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of dollars from investors by lying to them.  His alleged $20,000 investment barely scratched the

surface.2

Paragraph 27 also states that “like a Ponzi scheme, the investors’ money went to pay the

annuity payments: $3.4 million of it went back to investors as monthly interest payments.”  (PSI ¶

27.)  Rodriguez claims in his objections that he actually paid investors $4.2 million.  Rodriguez is

misleading the Court.

At the sentencing hearing, the government will show that around $3.4 million of MDN

Financial’s money went to investors.  Another $98,000 was paid to the Department of the Treasury

(the IRS) on behalf of an investor.  The government did not include in that number the money that

MDN Financial paid to Rodriguez, his business, and his family.  Rodriguez does not get to include

money that benefitted him and his family as investor money.  At the very least, Rodriguez should

have told the Court that his figures included money that benefitted him and his family.

V. Objection Five: Paragraph 28 of the Presentence Investigation Report.

Paragraph 28 states that “Rodriguez personally received more than $1 million from MDN

Financial.  His accounting firm, of which he owned an 85 percent share, received another $350,000. 

His father, Jose Rodriguez received another $300,000.  His father in law received $60,000.”  (PSI

¶ 28.)  Rodriguez says in his objections that he actually received $428,000, and that his father and

father in law were substantial investors who only made a profit of $10,000 and $12,000, respectively.

The PSI has it right.  The government will show at the sentencing hearing that Rodriguez

received $1,072,000 from MDN Financial.  Even the chart that Rodriguez attaches to his objections

       It is curious that Rodriguez never tells the Court in his acceptance of responsibility statement2

(PSI ¶ 34) how much this Dominican real estate investment was, and only mentions the $20,000
number in an unfiled objection with the probation office.

4
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shows that he received more than the $428,000 he claims now.  Moreover, the government will show

that Rodriguez’ father made a $123,000 profit off his investment.  

In any event, it is amazing that so many investors lost money with Rodriguez, even with him

using new investor money to pay old investors, and yet his family somehow makes money on the

deal.

VI. Objection Six: Paragraph 31 of the Presentence Investigation Report.

Paragraph 31 states that “there are 73 investors who suffered losses totaling $4,067,775.76.” 

Rodriguez says that there are only 48 victims and the loss amount is really $564,000.

The government will show at the sentencing hearing that 63 MDN Financial investors lost

more than $1.9 million as a result of Rodriguez’ scam.  With this loss amount, the advisory guideline

range should be 63 to 78 months imprisonment.

VII. The Section 3553(a) Factors.

The government will be go through the relevant 18 U.S.C. § 3553(a) factors and explain why

under the facts and circumstances of this case, a guideline sentence is the appropriate one.

• Section 3553(a)(1):  Nature and Circumstances of the Offense; History and

Characteristics of the Defendant.

Every day, for years on end, defendant Juan Carlos Rodriguez lied to scores of friends, family

members, and clients who trusted him.  Rodriguez was an accountant with his own firm.  He

recruited his accounting clients, his employees, and their family members and friends, to give him

money so that he could live a good lifestyle.

The presentence report discusses some of the sad stories that Rodriguez left in his wake, but

two of them are worth highlighting here.  A.V. “worked at the Vares accounting firm with
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Rodriguez, and worked with him at two other firms for 20 years.”  (PSI ¶ 24.)  A.V. made two

separate investments: a $10,000 one, and then a $65,000 one that Rodriguez convinced her to make

by refinancing her home.  This is part of what A.V. wrote to the government:

When my husband got ill with terminal cancer, we went to you because we
had several debts and to seek your help as a CPA, a friend on how we could have
gotten out of our debts before Ferny died.  You used that desperation and asked Ferny
and me to invest 65K to be paid back to us on a weekly basis, based on interest
earned.  I had no reason not to trust you as I had already invested 15K and 20K
before with you and also in other occasions.

When my husband died, I remember you sitting with your wife by yourself
quietly at the funeral.

At that time, I did not know that your greed was so great as to steal from me
and my children, whose father had just passed away, and I can only wonder if I will
ever get my money back.  Money earned with sweat and tears by my husband and me
for our children and their future which you took as selfishly as you wanted to live the
good life.

You better than anyone knew that all I had was my kids and my house to fall
back on.  Now, I am in a great debt that I can’t get out because of you[r] greed. 
Whoa, you must have been laughing your butt off when I wired the money into your
account.

The rest of the letter is attached to this sentencing memorandum as Exhibit 2.

Another one of Rodriguez’ victims was J.G.  J.G. was not a rich man.  His son was

gruesomely murdered at school, and as result he received a settlement from the state of Florida.  J.G.

went to his accountant, Rodriguez, to see what he should do about that money.  Rodriguez told J.G.

to invest in MDN Financial.  Now, for a second time in his life, J.G. has been the victim of someone

else’s crime.

What did Rodriguez do with the money he stole?  A.V. was right: Rodriguez lived the “good

life.”  Here’s a description of Rodriguez’ home: “On April 11, 2012, U.S. Probation Officer Jimmy

Navarro conducted an assessment of the defendant’s residence. His home is located in a higher

middle-income neighborhood in a gated community off Old Cutler Road. The home has four
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bedrooms, three and half bathrooms and a garage. During the visit, USPO Navarro noted the home

to be nicely furnished and kept clean.”  (PSI ¶ 60.)  In addition, Rodriguez had a beach home in

Jensen Beach, Florida, and his wife drives a BMW.  (PSI ¶¶ 77–78.)  Rodriguez’ bank records show

that he made $181,000 in mortgage payments; $229,000 in credit card payments; and $105,000 in

car payments; all while the fraud was going on.

From this, we can conclude the following about the nature and circumstances of the

defendant: to pay for homes, and cars, and a nice lifestyle, Rodriguez was willing to sacrifice the

well-being of a woman with a cancer-stricken husband and a man whose son had been brutally

murdered. 

• Section 3553(a)(2)(A):  Just Desserts.

In Irey, the Eleventh Circuit explained the § 3553(a)(2)(A) just desserts concept this way:

The § 3553(a)(2)(A) consideration is the “just deserts” concept, which carries
the need for retribution, the need to make the punishment fit the crime, and the need
not just to punish but to punish justly.  In Pugh we quoted from the Senate Report
regarding this provision:

This purpose—essentially the “just deserts” concept—should be
reflected clearly in all sentences; it is another way of saying that the
sentence should reflect the gravity of the defendant’s conduct. From
the public’s standpoint, the sentence should be of a type and length
that will adequately reflect, among other things, the harm done or
threatened by the offense, and the public interest in preventing a
recurrence of the offense. . . .

Irey, 612 F.3d at 1206 (citation omitted).

Rodriguez has harmed his victims, both financially and psychologically.  Here, again, is

victim A.V. describing the toll Rodriguez’ fraud has taken on her and her family:

Juan Carlos, I just want to let you know how hard this two last years have
been for my kids and me.  I considered you not only a friend but like a brother, and
not just your employee.  You and I have known each other for a long time.

7
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I have gone through many emotions these past two years and have had time
to evaluate what I would say to you if I ever saw you again.  You have no idea how
I feel and what you have done to me mentally and emotionally.  Not only did you
betray my trust but you also betrayed my husband in his death bed. . . .

Do you know that I’ve gone several times to the doctor which has been paid
by my family because I have been so distrust[ful] that doctors have diagnosed me
with severe depression? . . .

Did you know that right away after your October 25th 2010 escape I was left
with two (2) payroll checks from Vares, which I have never been able to cash
because according to your partners they didn’t have money to pay me.  Money that
is still owed to me.

Under section 3553(a), the punishment should fit the crime.  Here, any variance from the

guidelines would not appropriately punish Rodriguez for the harm that he has caused his victims. 

• Section 3553(a)(2)(B):  Deterrence.

Any substantial variance from the guidelines would not adequately deter fraudsters like

Rodriguez.  The Eleventh Circuit explained this well in the United States v. Martin, 455 F.3d 1227

(11th Cir. 2006) case.  There, the Court said:

The 7-day sentence imposed by the district court also utterly fails to afford
adequate deterrence to criminal conduct.  See 18 U.S.C. § 3553(a)(2)(B).  Because
economic and fraud-based crimes are “more rational, cool, and calculated than
sudden crimes of passion or opportunity,” these crimes are “prime candidate[s] for
general deterrence.”  Stephanos Bibas, White-Collar Plea Bargaining and Sentencing
After Booker, 47 Wm. & Mary L.Rev. 721, 724 (2005).  Defendants in white collar
crimes often calculate the financial gain and risk of loss, and white collar crime
therefore can be affected and reduced with serious punishment.  Yet the message of
Martin’s 7-day sentence is that would-be white-collar criminals stand to lose little
more than a portion of their ill-gotten gains and practically none of their liberty.

Our assessment is consistent with the views of the drafters of § 3553. As the
legislative history of the adoption of § 3553 demonstrates, Congress viewed
deterrence as “particularly important in the area of white collar crime.”  S.Rep. No.
98-225, at 76 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3259.  Congress was
especially concerned that prior to the Sentencing Guidelines, “[m]ajor white collar
criminals often [were] sentenced to small fines and little or no imprisonment.
Unfortunately, this creates the impression that certain offenses are punishable only
by a small fine that can be written off as a cost of doing business.”  Id.  The fact that
Martin’s guidelines range was 108-135 months’ imprisonment evinces Congress’s
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attempt to curb judicial leniency in the area of white collar crime.  The district court’s
7-day sentence not only fails to serve the purposes of § 3553, but even worse,
undermines those purposes.

While the district court stated summarily that “[Martin's] devastating
experience will deter others similarly situated from engaging in similar criminality,”
the district court failed to explain how Martin’s 7-day sentence contributes to general
deterrence in any way.  The district court’s confidence that “this defendant has been
effectively deterred from any further criminal conduct” (emphasis added) speaks to
the goal of preventing rescidivism, see 18 U.S.C. § 3553(a)(2)(C), but not to the
general need “to afford adequate deterrence to criminal conduct.”  18 U.S.C. §
3553(a)(2)(B).  Indeed, the Congress that adopted the § 3553 sentencing factors
emphasized the critical deterrent value of imprisoning serious white collar criminals,
even where those criminals might themselves be unlikely to commit another offense:

[It is our] view that in the past there have been many cases,
particularly in instances of major white collar crime, in which
probation has been granted because the offender required little or
nothing in the way of institutionalized rehabilitative measures . . . and
because society required no insulation from the offender, without due
consideration being given to the fact that the heightened deterrent
effect of incarceration and the readily perceivable receipt of just
punishment accorded by incarceration were of critical importance. 
The placing on probation of [a white collar criminal] may be perfectly
appropriate in cases in which, under all the circumstances, only the
rehabilitative needs of the offender are pertinent; such a sentence may
be grossly inappropriate, however, in cases in which the
circumstances mandate the sentence's carrying substantial deterrent
or punitive impact.

S. Rep. No. 98-225, at 91-92 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3274-75. 
Rather than deter crime by others, Martin’s 7-day sentence suggests that those
similarly situated to Martin could profit from fraudulent conduct and, even if caught,
escape severe consequences by cooperating with the government after the fact.

Martin, 455 F.3d at 1239–41 (footnote omitted).

Fraudsters, like Rodriguez, are deterrable because they are more calculating that those who

commit crimes of passion.  White collar criminals have an equation in their head when deciding

whether to engage in fraud: the potential punishment multiplied by the risk of getting caught.  A
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sentencing variance tips the equation in favor of the fraudsters—if I get caught, they will say, the

punishment won’t be so severe so it is worth doing.

A low punishment is doubly bad because the other side of the equation, the risk of getting

caught, is already on the side of the fraudsters.  As Judge Moreno found, and the Eleventh Circuit

agreed with, in a case dealing with health care fraud, “there [is] a need to promote adequate

deterrence of Medicare fraud because . . . the risk of getting caught is fairly low.”  United States v.

Mateos, 623 F.3d 1350, 1366 (11th Cir. 2010).  Fraud, by its very nature, is hard to detect because

it involves lies and deceit to cover up the bad acts.

If both sides of the equation are in favor of the fraudsters—low sentences and low risk of

getting caught—then we know what the result will be: more fraud.  A guideline sentence for

Rodriguez is important to tip the white-collar fraud calculation in favor of stopping the fraudsters.

• Section 3553(a)(7): Restitution.

Finally, section 3553 provides that the Court should take into account the defendant’s ability

to provide restitution to his victims.  Here, Rodriguez will never realistically make his victims whole. 

He has spent all the money he solicited from investors, including the million plus dollars that he

received.  As the PSI reports, Rodriguez has few assets that can be used to reimburse investors, and

he has child support obligations from his first family, and the need to support his current family, as

expenses.  Rodriguez will almost definitely lose his accounting license, which means his prospects

for a high paying job are minimal.  The bottom line is this: Rodriguez’ victims will never be paid

back more than pennies on the dollar that they lost, and even that will come years down the line from

now.
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The only way to see that Rodriguez gets what he deserves is through punishment.  A

guidelines term of incarceration will be the closest he comes to making the victims whole in this

case.

     Respectfully submitted,

WIFREDO A. FERRER
UNITED STATES ATTORNEY

By:  Robert J. Luck                               
ROBERT J. LUCK
Florida Bar No. 0028065

 Assistant United States Attorney
99 Northeast Fourth Street
Miami, Florida  33132
Telephone:  (305) 961-9031
Facsimile: (305) 530-6168
Robert.Luck@usdoj.gov

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 24, 2012, I electronically filed the foregoing document

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being

served this day on all counsel of record via transmission of Notices of Electronic Filing generated

by CM/ECF.

            s/Robert J. Luck                             
Robert J. Luck
Assistant United States Attorney
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